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1.
Overview of Case: 

Background on the Defendant, Susan Haskel, and her Blog

"Dance Dance Evolution by PunkGrrrl" is a moderately popular music review blog written by Susan Haskel, a sophomore in chemistry at the University of Washington.   The blog reviews Indy, Emo, Trance, Hip Hop, and Punk music. The basic content of Ms. Haskel’s posts to the blog has been consistent.  Each week she chooses two songs to review.  One song she raves about and the other she rants about.  The blog has been in operation since early 2003 and has been steadily growing in popularity.  Ms. Haskel does not charge for access to the blog, but does have Google Ad words on the site.  Ms. Haskel’s cost to host the blog is less than $150 a year.  The text ads bring in less than $10 per month.  The blog also has a "wish list" where fans can anonymously purchase music-related merchandise from Ms. Haskel.  Fans of her website have purchased two official band T-Shirts and three official band posters from her over the past 2 years.  
Defendant’s Review of Plaintiffs’ Songs 

On June 16, 2008, Ms. Haskel reviewed two songs: 8 Foot Hammer's new release Apparition and Front Street Girls' popular but older hit Twiggy.  In the June 16th blog post, Ms. Haskel added images of each artist from the band’s official website or MySpace page, along with a review of the song.  In Ms. Haskel's post she quoted three lines (out of 24) from the song Twiggy and followed the quote with a scathing criticism of the lyrics as being "self loathing trash not worthy of a gutter punk's scorn."  Under the heading: “Think I am wrong?  Try the songs yourself.” Ms. Haskel also added a link that allowed each reader to download a copy of each song from her server.


The song Twiggy was released in 1980 by Front Street Girls with a copyright notice claiming "All Rights Reserved."  The song Apparition was released in May of 2008 under a Creative Commons "BY" license and is available for free download at 8 Foot Hammer's website.

Reaction by Plaintiffs
    
In the two days following Ms. Haskel’s June 16th post, her blog received five thousand hits.  Ms. Haskel's Internet Service Provider (ISP) received a takedown request under the Digital Millennium Copyright (DMCA), asking that the music file Twiggy be taken down.  The takedown request came from Artists International Collective (AIC), the rights holders for Front Street Girls’ song Twiggy.  AIC does concert promotion for both Front Street Girls and 8 Foot Hammer. AIC regularly hires a private investigative service to search the web for illegal use of AIC’s songs, and was notified by the private investigator about this posting of Twiggy.  Ms. Haskel’s ISP removed the audio file for Twiggy, but left her blog up.

Copyright Infringement Suits Filed
   
On July 5, 2008, AIC filed a civil suit in the Western District of Washington claiming copyright infringement of the Front Street Girl's song Twiggy.  AIC is the owner of the sound recording rights in the copy of Twiggy posted on Ms. Haskel's website. AIC is asking for statutory damages of $150,000 for copying and distributing the song Twiggy. The Front Street Girls joined the law suit and are claiming infringement of their copyrighted lyrics.

8 Foot Hammer is not part of the law suit.  8 Foot Hammer’s Apparition song is posted under a Creative Commons “BY” license, which allows for anyone to distribute their work for free.  8 Foot Hammer claims that the free distribution helps their popularity and concert attendance. 

2.
Legal Issues: Copyright


1.
Is there Copyright Infringement for posting the song Twiggy?
2.
Is there Copyright Infringement for posting three lines of the lyrics of Twiggy? 

3.
Is there a Fair Use Affirmative Defense to either infringement above?

3.
Jury Instructions

JURY INSTRUCTIONS – COPYRIGHT INFRINGEMENT
Anyone who copies original elements (parts) of a copyrighted work during the term (during the time copyright protection in place) of the copyright without the owner’s permission infringes the copyright.

For the plaintiff’s copyright infringement claim, the plaintiff must prove (has the burden of proving) both of the following by a preponderance of the evidence (more likely than not or 50% or more):

1. 
The plaintiff is the owner of a valid copyright; and

2. 
The defendant copied original elements from the copyrighted work.

If you find that the plaintiff has proved both of these elements, your verdict should be for the plaintiff. 

If, on the other hand, the plaintiff has failed to prove either of these elements, your verdict should be for the defendant. 

JURY INSTRUCTIONS –FAIR USE AFFIRMATIVE DEFENSE

1. A person that is not the owner of a copyrighted work may use the work in a reasonable way without the permission of the copyright owner if the use is beneficial to the public or advances the public interest. 

2. This kind of use is called Fair Use (Fair Use Doctrine) 

3. An owner of a copyright cannot stop or prevent others from making a fair use of the owner’s copyrighted work. 

A defendant can present a defense (affirmative defense) that the defendant made fair use of the copyrighted/protected work for the purpose of: 

1. Criticism of the work

2. Commenting on the work

3. News reporting the work 

4. Teaching the work/educational purpose

5. Using the work for purposes of scholarship—a report 

6. Using the work for purposes of research

7. Other alleged purposes that may fall within fair use. 

The defendant has the burden of showing or proving this defense by a preponderance of the evidence (more likely than not or 50% or more). In determining whether use of the work was fair, you should consider the following factors:

1. The purpose and character of the use—whether the use is for commercial purposes (making money) or is for nonprofit educational purposes (for example, teaching, scholarship, or research);

2. Nature or purpose of the copyrighted work; 

3. Was the amount of the work used substantial in relation to the copyrighted work as a whole;

4. The effect of the use on the potential market or the value of the copyrighted work; and

5. Can present other contributing factors that tends to demonstrate fair use

If you find that the defendant proved by a preponderance of the evidence that the defendant made a fair use of the plaintiff’s work, your verdict should be for the defendant.
4.
Glossary of Key Terms

Civil Trial - A civil trial is held to settle a dispute between private parties. Civil are different from criminal trials, which are brought by the government against a person accused of a crime.

Copyright - is the exclusive legal right to reproduce, publish, sell, or distribute a piece of art (i.e. a literary, musical, or artistic work). Copyright grants the owners of   

© - the letter C inside a circle - is symbol representing copyright notice, the abbreviation "Copr.", or the word "Copyright" can also be used for notice. The proper copyright notice for sound recordings of musical or other audio works is a sound recording copyright symbol (℗, the letter P inside a circle).

Defendant - is any party who is required to answer the complaint of a plaintiff or pursuer before a court, or any party who has been formally charged or accused of violating a criminal statute

Exhibit - A document or thing introduced as evidence in court

Fair Use - is a doctrine that allows some uses of copyrighted material without requiring permission from the rights holders, such as use for criticism, scholarship or review. Fair use is codified in the copyright act under Section 107 and uses a four-factor balancing test to determine if a use is allowed.  Fair use is viewed the First Amendment built into the copyright act.

Foundation - in evidence law foundation refers to the introductory evidence necessary to establish the admissibility of other evidence.

Injunction - is a court order where a party is required to do or to refrain from doing something.

Infringement - Copyright infringement is the unauthorized use of a copyrighted work, in a way that violates one of the copyright owner's exclusive rights, such as the right to reproduce or perform the copyrighted work, or to make derivative works.

Intellectual Property (IP) - refers to copyrights, patents, trademarks, and the trade secret.

License - to license means to give permission.  Licenses are be granted by a party ("licensor") to another party ("licensee") as an element of an agreement between those parties. Another way to view a license is as "a promise (by the licensor) not to sue (the licensee). Licenses are used in copyright and patent to allow others to use a work or invention without fear of a lawsuit.

Plaintiff - is the party who initiates a lawsuit. The plaintiff seeks a legal remedy, and if successful, the court will issue judgment in favor of the plaintiff and make the appropriate court order for damages or an injunction.

Statutory damages - are pre-established damages for cases where calculating a correct sum is deemed difficult. Statutory damages range between $750 and $30,000 per work. Plaintiffs who can show willful infringement may be entitled to damages up to $150,000 per work. Defendants who can show that they were "not aware and had no reason to believe" they were infringing copyright may have the damages reduced to $200 per work. 
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